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3Iq{ \q+-6/ S96 3rrgrd/ sctgFi s6r.l-6 3ngsfl, 6q1q 3EqrE qJ61 €rrTfi/qEr (rd[{tqFr{,

ro-+Ie i srrrir I qidnrrqr rain gq{frfud art aa:nhr t qH: I
A.rising out of dbove rreotione-d OIO issued by Additjonal/Joint/Deputy/Assistant Commissiqner, Central

Excise/ST / cST, Rajkot / Jamnagar / Gandhidham :

3Itffidt&Cffi fi afII (rd (raf 
/NaEe&Address oi theAppGllrnt&Respondent :- ,

M/! Slyarrm Vltrlfiod Pllt Ltd, guryly no. 1O5/1P2, 8A Frtlotrsl lltthlrsy Fava Jsmbudlys Road At
Jambudlya, IlIorb1.363642,

W 3neqr(3rfi-fl t 4fud +t5 qffi ffifua dffi t Jqq:fi crDErt / clfufisr + snaT 3rQ-d aEr{ 6{ srdr tt/
Ary p€r8on aggrieved by thts Order-i!-Appcal oay EIC an ap'peal to thc appropriatc authority in rhe fo[owing
way. ,

ffar sftr ,Ai#q ,iqE ariq, qri +qrfi{ Jrffrq ;qrqrfu6{"r t cfr Ji{rs,ii+q rflr{ {E+ 3rfuftqF .1944 fi rrRr

358#3i rtd q.tft-f, rfrft.rn, 1994 #lqRr 86 *:iata ffifu.a rrrr6r or r+-fr f, y

Appesl to Customs, Excise & Service T6x Appe ate TribuEBl under Section 35E} of CE,A, 1944 I Under Section
86 of the Fharxce Act, 1994 an appeal lies to:-

flfi-rrsr {ai6-d t EEF$d srff arrd Sfi rFa, ii6q rflr{n eI6' lii +arfi{ JSilq amfa-nrur fr fds}c fr6, tFc
d-fi;i 2, :HE. t. Ttq, n+ 8,.*, 61?f,i affi qftq t/

The special bench of Cuetotrls, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Pura.m, New
Delh.i in all nratters relatiag to claosificatioo a.,rd va.luation.

iq{t€ cffFk l{d * TfiRr zrtr 3r{d + 3r rar *c qtt 3T{-S fiqr artr,#frq rflr( aI# qri +dr6{ 3rffiq arqrfu+rsr
(fr{+e)fi cfrrrq ffrq ff65r, .dafrq a-fr, i-(xrff ra-a rgrai r6rifura- :2.. rEsi} #Fsrff qIF(r v

To the West resionsl bench oI Cuatorna. Excise & Serqice Tax ADDellate Tribun6-1 ICESTAI at. 2d Floor.
Bhaueall Bhafa.u, Assrwa AbEedabad-380016i.! case of appcalS'ottref, than as siendoned in paro- J (a)
above

sr,fr-drq arqrfufi{sr * snF 3rqlfr lrtrd 6,,ra h Rq ai*q rf,rd lrtr (3rfffr)ft{Er{ff. 200r. + h{q 6 + 3Ha
Ftrtfrd frq rt cq-{ EA-3 qi qr< cftdff d ftqr vnr zrftu r gai fra il o.q r'o cfr *, srr, 6r riqr cri6 6I nt4 ,

rqro fr rl,I #r a-arfi rrql qntar, {c(' s ars qr ifl-S 6"fi.5 rg dc(r qT 50 Ers rq(, iffi 3rirdr 50 drs r.ii' + 3{ft-fi i
d) Fx!r: l,ooo Fyt, 5,0U0/- {qt 3rqEr 1o,o0o/- sq} fl frtfrka war rrffi €r cfi'd rd Ett ffqlr{d at6 4r
{.rdri, ddfti 3r0-ftq arqrfuo{ur fi entst + rrrrr rBen } arq t ffi:lt sr{B-ffi d-* } f+ cqm art ffia
il"o srtE a-{Rr frqr arfi qlfts t drifud glqu qi-r rrrard, if6 f,r 5€ !r@r f 6fdr qrB('tr6t SdQ-fr $qrfrri arqrfofiur fr
rnei Rm-t 1p5rrarrft1drfi*0 + ft(' 3TrH-q{ +'srq 500/- {c('flffqlftd aJ6 Er 6{dr trn t/ '
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(c)

(,ii)

(iv)

(v)
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frf, 3rftfi{n, t99afi t11tl 86 6r iq-tnmf (2) (ii (24 + 3idJtd (S 4t zrfi:r,fl-d, d-qrrr fffi, 1994, i,fi{fr9(2)
G sr2Ar + r6d EQifd c.r* s.T.-7 * 6r qr shrt lii rse srq xql;rd, affiq tflrq rJE 3rlrdr 3lrgffi (sqF{, Ai-#q

rara rra e-Em qrft-a :nhr 6r cffi'd rn 6t {rf,d't !-5 cFd rqfitd EYfi qI@ 3fi 3n{fa EFr{r s6r{fi 3rgffi 3rrlilr

*,.5ori, +=*t" rma g6;/ S-{rqi{, +f sffiq aFflft-qi{sr 6t 3nt4a. rJ ari +r fr{rr t} srd nrelr 6r cfd :fr 5rq n

d ra Frfidrrfi |/
'ir-r. ;"""Jr-aJ, sub sectioo l2l srld l2Al of the section 86 the Fina4ce Act 1994, shall be frled io For ST 7 as

ir'.:#fl.il*s Eli'"'"r'J-ti"tz*s"ff4m";'J***H;:3t"aH!$lii.i:*r&1"iiH'df"'3oJ"g&f;.t
iilovi ana coov of the order passed by the CoErmissooerauthorizing_ the As$stalt UoElnussroner or uePury
a;',ii"i..:.ii.;-#'"ib;;LaiEiciseT Sir#.e iax to file the appesl betore lhe Appetlate Tiibunal'

dtEr era;. Ai*q :racr( rrEi ari Q-qt6r 3rffiq qlft-qi{ul ({d.) + cfr 3lffi fi Era.d * Ai*q 3-ccr( 116 3lfrfrqq

tsq+ "6r rrqr sscs h rialrr, ar a nm nnaqq, 1994 *I qgr 83 h 3iilJtd +dr6{ qit $ arrt4ir ?r* t' gs xrau l; ctt
vqrdrc mfu6{"r fr irfid rri sITq rtqrc rl6r+sr 6{xr4 + 10 cfrerd (10%), ffi qi?T d qriar ffid t, qr 

Efftdr, ff
+-{d {xtdr fd-drtrd t, +r rynra f+'qr uri, mr$ ft 5s em h Ja-Jra B.sr fu qri sr& 3r{ftd tq {F:I ffi 6.0E {q( t
xtun i 6tt

idr+ r;+n ga ati t-ar+r fi:irrlra "aiz frq zK'go" t ft:a tnF-c t
(i) trRr11 elfi3rr,Iarrq
(ii) &esaIfrr ff rr$?rffi rFI
0rl) fficaqrlMfifrqqs fisirlratqr+q
- arrd rr m cs qrrr + crqirra ft-ffq (d. 2) sfrB{q 2014 + fiilT t ti fr-S 3r{-frq mffi +'snar

f+Ermi-a erra rS ui 3T{rd +t m{ Tfr 6ttl/
For En ar,Desl ro be fled before the CESTAT. under Seclion 35F of the Central Excise Act, 19,+4 which is also
made aoirficable to Service Tex under Secriori 83 of tie FinaDce Act, 1994, an appeal agaidqt this ordgl sha.U [e
belore t}It Tribunal on Daunent of 1070 of the duw deloarded where duty or duty and pena]ty are ln d.lspute' or
penalty, where penslty'alone is in dispute, proviaed the amount of pre-deposit paysble would be subJect to a
aeilins of Rs. l0 Crores,- Under cential Excise and Service Tax, 'Dutv Deroanded" sh6.ll include :

Iil amount detcrmiied urldcl Sectjoo t 1 D;
iiil amourlt of erroneous Cenvat Credit taken;
iiiil emount Devable under Rule 6 oI the Cenvat Crcdit Rules

- 
".""ihih 

nrrtfrer tlat tIIj orovisions of this Section shall not apply to thc stav applicatioo and appeals
penainftefoie eav appdlate authbrity prior to the commencernent of the Finance [No.2l Nct,2ol4

qa :rfrftrrq. r qq+ f,t qRI

rfus aam, uirfi tme, *e-a fiq r+4,
35EE t gTIIIq{iI6

{is{ Eri, 4
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case,

(i)

(ii)

rfr era * ffi +.{ra fi arri {. od rrqrd ffi xrd dI ErS +rrgrt * lER z6 fi vrrrrra * dttn qI fr'S 3ra
+rhqrfurfr.frr'+n**1q{taiiirzl6qrorratdtna,qffidERTFtqidERUT{ardtc{s{q+dkrd,
En=S +rori qr ftfr *m rrd i nr * qisla}'arrd fil/
i;;;.;'J;"; i".; 

"i 
sooh's. where lie loss occurs rn trartsit from a faqto-ry to a lva,rebouse qr to a.Dotler fa(tory

oi froa one "wsrehou5e ro anot-her during l}le course o[ processmg ol the Soods ur a warebouae or 1o srorage
wbether in a factory or in a warebouse

sndt{16{ffirrtrrqrst{stffidwGqmi,EM"r*r{qd6rtsr6{v{:Tffa+qidrqrarcljafiyd(fttc)+'
Err-& ri. af !{r[d fi {rrr Ei*fi ncc qr itr +t ftqla fi rr4l tt I
ln casc of rebate of'duw of eicise on
marerial used in rr,. -airuractu,e or G€os%l"dsTfliJfiqJ8 ffi"fi.t"FJi [:tlw."Ji!',*t s*tofdoDrl"excisable

qfu r;qre 16 6r ,Trrard frr'ft-{r:{rrd fi qr6{, iqre qr fcra al ard frqtd frw zq 6' ,
ln case oftoods *porled outsidelndia export to Nepiil or BhutaE, without pa]'ment ol duw'

€frfttq.a r.cra + ra{|e-d rFq * rrrrara i' frq sr} 5aA tr{rc gff ufrfrae va 5a.h frfua vraurdi t ara ara {t aii^t

3ihrqi'j";ii 3"id t:r#st + ffin-r yeAqija.2),lde8 6r qqr tos * EER1 ftq-fr 6I zrg ar5s g{qqr F{rq]Bfr
c{ qr {r< * crkd Rt rK' tl/
sitf;4fltri .,ff.ty-flisy.-x,&',iJ#Y3ddyy,3ldb:"?er,. i"r"J{{"if;tii 8llv"3[H3l8i?$ii'p"ptagr#3.P;fr8"]",t3
date appointed under Sec. 109 ot the llr]aoce (No.2l Act, t996

(vr) qataur Jrtca fi srq ftqftEa Mft-a Ua fI3rdrqrfi 6r ilA ilfrq I

i-di'i".ar#C;dtqI;-ist6'{hhwtCooT- or5'nlaf#qr ;rl('3ikqadilrdr+'aqoarstqttarort
d $si I ooo -/ 6r ll,rdrd liFqr aNl

ihi ii*tF""+ttilt"dbtt*tP'""tarmm"f#"nle",3t#'"'8% ##3"$" 3ro, 8}qt 
iovo,,"a in Rupees one

{D) qft {n rr}lr fr 6* f,fr srtrt or rsrhr t at r&o rs :nhr fi ft(' rSer +r qT am' lq{m 14 t ftqT srdr qlft-{l'{s

-t.i-* +a rE cfr # her 
"re 

6r* t r-{i fi Rq qtahrfr 3r{-frq adfufi{sr 6l (.s 3lqfr qr Aidlq v*ER 16I (T F l,flira
itqr il; Pr / tn case,if tie order covers variousnumbers of order' in origTal, fee {ol el+ 

-o;L?:.:hould 
be

il#"s,n:sjg"*""t"dHagrdsHt#*fgfr'B'":llft!*",31t"itp"""*Jss"#"??it'e'"ffi'.-Rs i1"?f
fee ofl{s. 100/- for each

(E) qqr{sirfiifr arqrfrq ertr xElfrq-n, 1975, + 3rfifi I h 3r{sR{ 3nhr cri Frrrfr 3nesr fi cft q.{ Etlltd 6.50 5q-i -FI

amrrq lta Efr-c #rn 6tnr ilfrq I /
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rri * {rift-a aqrq+, f{F{d 3ik ilfi-trd{ crdtrdi S iaq, 3{tdff fdunn-* a-+or5a(c) 5LA

of appeal to the higher alrpellate autlority, the



The below mentioned appeats have been
(hereinofter referred fo as ,Appettant 

No.1 to Appet
Table betow) against Order_in -Original No. 07 /BB/ AC/

:T ORDER- II'I-APP EAL I:

Appeal No: V2 t 1Og & 1tB to 182/ RAJ t ZO21

fited by the Appettants

lant No.6,, as detaited in
2020-21 dated 28.01 .202i

by the Assistant

referred to os

(hereinofter referred to as

Commissioner, Centrat GST

'adJudicating authority,) : -

'impugned order') passed

Division, Morbi (hereinafter

M/s, Siya ranr Vit rified Pvt. Ltd.,
Survey no. 105/1 P7 8A
NationaI Highway, Nava Jambudiya
Road At. Jambudiya, Morbi,
Gujarat-363642

Z. The facts of the case, in brief, are that.Appeltant No. 1 was engaged in
manufacture of ceramic Ftoor Tites & watt rites fatting under chapter sub

Heading No' 69071010 of the central Excise Tariff Act, 19g5 and was hotding

centrat Excise Registration No. AApcs92z9MEM001 . lnte[igence gathered by the
officers of Directorate General of centrat Excise lntettigence, zona( unit,
Ahmedabad (DGcEl) indicated that various Tite manufacturers of Morb.i were

matpractices in connivance with Shroffs / Brokers and thereby

Page 3 of 25

1 v2/109/RAJ/7021 Appet(ant No.1

2 Y2/178/R J/2021 Appet[ant No.2
Shri Jayesh Th
Director of M/
Pvt. Ltd.,

arshibhai Varsda,
Siyaram Vitrified

At. Jambudiya, District: Morbi.

ak

s.

Y2/179/R J/2021 Appettant No.3
Shri Chirag Ma
Director of M/ s. Siyaram Vitrified
Pvt. Ltd.,
At. Jambudiya, District: Morbf.

nubhai Ujariya,

4 tRAJ/2021Y2/ 180 Appettant No.4 Shri Jaypraka
Director of M

sh Nathatal Bavarya,
/s. Siyaram Vitrified

Pvt. Ltd.,
At. Jambudiya, District: Morbi.

5 v2/181/R J/2021 Appet[ant No.5 Rameshbhai Kanjiya,
Director of M/s. Siyaram Vitrjfied
Pvt. Ltd.,
At. Jambudiya, District: Morbi.

Shri Kushal

6 v7/182tRAJ/2021 etanbhai Latjibhai Katariya,
Director of M/s. Siyaram Vitrified
Pvt. Ltd.,
At. Jambudiya, District: Morbi.

Shri Ch

4

P-6A7,

3.

Appettant No.6



Appeat No: V2l'log & 17Elo182lR}Jl2021

engaged 'in large scate evasion of Central Excise duty' Simuttaneous searches

were carried out on 22.12,201 5 at the premises of shroffs in Rajkot and Morbi

anf, various incriminating documents were seized' On scrutiny of said documents

andStatementstenderedbythesaidShroffs,itwasreveatedthathugeamounts

of cash were deposited from att over lndia into bank accouhts managed by said

Shroffs and such cash amounts were passed on to Tite Manufacturers through

Brokers/Middtemen / Cash Handters. Subsequentty, simuttaneous searches were

carried out on 23.12.2015 and 31 '12'2015 at the premises of

Brokers/Middtemen /Cash Handlers engaged by the Tite manufacturers and

certain incriminating documents were seized'

2.llnvestigationcarriedoutreveatedthattheShroffsopenedbankaccounts

in the names of their firms and passed on the bank account detaits to the Ti[e

manufacturers through their Brokers/Middtemen. The Tite manufacturers further

passed on the bank account detaits to their customersT buyers with instructions

to deposit the cash in respect of the goods sold to them without bitts into these

aicounts. After depositing the cash, the customers used to inform the Tite

manufacturers, who in turn woutd inform the Brokers or directly to the shroffs.

Detaitsofsuchcashdepos.itatongw.iththecopiesofpay-in,.s[ipswere

communicated to the manufacturers by the customers. The shroffs on

confirming the receipt of the cash in their bank accounts, passed on the cash to

the Brokers after deductirrg their commission from it. The Brokers further

handed over the cash to the Tile manufacturers after deducting their

commission. This way the sale proceeds of an itticit transaction was routed from

buyers of goods to Tite manufacturers through Shroffs and Brokers'

2.2 During scrutiny of documents seized from the office premises of M/s K. N.

Brothers, Rajkot, and M/s P. C. Enterprise, Rajkot, both Shroffs, it was reveated

that the said shroffs had received totat amount ot Rs. 1,14,67,300/- in their

bank accounts during the period from September, 2015 to December, 2015,

which were passed on to Appettant No. 1 in cash through M/s sarvodaya shroff,

Morbi, Broker / Middteman. The said amount was atteged to be sate proceeds of

goods removed ctandestinety by Appettant No. 1 .

3.ShowCauseNoticeNo.DGGlrlMlJlGroup-Cl36-4512019.20dated

24.10.2019 was issued to Appettant No. 1 catting them to show cause as to why

central Excise duty amounting to Rs.'14,33,4'14l- shoutd not be demanded and

recovered from them under proviso to section 11A(4) of the erstwhite central

Excise Act, 1944 (hertiinofter referred fo os "Act") atong with interest under

.:1AA of the Act and atso proposing imposition of penalty under Section

t
Page 4 of 25
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11AC of the Act and fine in tieu of confiscation under section 34 of the Act. The

show cause Notice atso proposed imposition of penatty upon Appettant No. 2 to 6
under Rute 26(1) of the centrat Excise Rutes, z}az fiereinafter referred to as

"Rutes").

3'1 The above said show cause Notice was adjudicated vide the impugned

order wherein the demand of centrat Excise duty amounting to Rs.14,33,414/ -

was confirmed under section 11A(4) atong with interest under section 11AA of
the Act. The impugned order imposed penatty of Rs.14,33,41 4/- undelt section

11AC of the Act upon Appettant No. 1 with option of reduced penalty as

envisaged under provisions of section 11AC of the Act. The impugned order atso

imposed penafty of Rs, 75,000/- each upon Appettant No. 2 to 6 under Rute 26(i)

of the Rutes.

4. Being aggrieved with the impugned order, Appel.tant Nos.1 to 6 have

preferred appeals on various grounds, inter alia, as betow :-

Appettant No. 1:-

(i) The adjudicating authority has relied upon Statements of Shroff,

Middteman / Broker white confirming the demand raised in the show

cause notice. l'lowever, the adjudicating authority has passed the

order without altowing cross examinat'ion of Departmental witnesses in

spite of specific request made for the same. lt is settted position of

law that any statement recorded under Section 14 of the Central

Excise Act, 1944 can be admitted as evidence onty when its

authenticity is established under provisions of Section 9D(1) of the Act

and retied upon fottowing case Laws:

(a) J.K. Cigarettes Ltd. Vs. CCE '2009 \742) ELT 189 (Det).

(b) Jindat Drugs Pvt Ltd -2016 (340) E.L.T.67 (P & H)

(c) Ambika lnternational - 2018 (361) E.L.T. 90 (P e H)

(d) G-Tech lndustries - 2016 (339) E.L.T. 209 (P & l-l)

(e) Andaman Timber h.rdustries'2015"T101-255-SC'CX

(0 Parmarth lron Pvt. Ltd - 2010 (255) E.1.T.496 (Att')

(ii) ln view of the provisions of Sectiotr 9D of the Central Excise Act, 1944

and settted position of taw by way of above referred judgments, since

cross examination of departmental witnesses were not a[[owed their

statements cannot be retied upon while passing the order and

determining the duty amount payable by it. Especiatty when, there is

no other evidence except so catted oral evidences in the form of those

statements and un-authenticated third party Private records.

in view of the above, impugned order passed by theefore

Page 5 of 25
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Appeat No: V2l109 & l7E b 1aURA.tl7021

learned Assistant Commissioner is liabte to be set aside on this ground

too.

(iii) That the adjudicating authority has not neutratty evaluated the

evidences as wett as submission made by it but heavily retied upon the

general statements of Shroff, Middteman/Broker, statements of

partners as we[[ as onty scan copy of private records of K. N. Brothers,

P. C. Enterprises and Sarvodaya Shroff of Morbi reproduced in the SCN.

' He has not seen that Shri Chirag Ujariya, Director of Appettant, has

fited affidavit dated 6.7.2020 to the effect that they have not

manufactured and cleared Ceramic Tites as mentioned in the

impugned SCN without issuing Central Excise invoices and without

payment of duty; that they have not received any cash as mentioned

in the SCN.

(iv) That the adjudicating authority based on the scan copy of certain bank

accounts of Shroff and scan copy of private records of

middteman/broker and generat statements of Shroff and

middteman/broker tried to discard vitat discrepancies raised by the
' 

appettant without any cogent grounds. There is no link between the

bank accounts of Shroff and private reiords of ,middleman/broker.

Therefore, in absence of receipt of cash by the Shroff, link of such

payment to middleman/broker and payment of cash to appetlant, it is

erroneous to uphold the atlegations against appeltant. He not onty

faited to judge the attegations, documentary evidences and defence

neutrally but also failed as quasi-judiciaI authority and foltowing

principat of natural justice by passing speaking order as we[[ as

, fottowing judiciat discipline too. Therefore, impugned order passed by

him is tiable to be set aside on this ground too.

(v) That in the entire case except for so ca[ted evidences of receipt of

money from the buyers of tites that too without identity of buyers of

the goods as we[[ as identity of .receiver of such cash from the

middleman, no other evidence of manufacture of tites, procurement of

raw materiats inctuding fuel and power for manufacture of tites,

deployment of staff, manufacture, transportation of raw materials as

we[[ as finished goods, payment to a[[ inctuding raw material suppliers,

transporters etc. in cash, no incutpatory statement of manufacturer

viz. appettant, no statement of any of buyer, no statement of

transporters who transported raw materiats, who transported

Pa

finished
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(vi)

. Appeal Noi VZltOg & 178 ro fi2tRAJ/2021

goods etc. are relied upon or even avaitabte. lt is settled position of
law that in absence of such evidences, grave a .egation, .tunaurti*
removat cannot sustain. . lt is atso settted position of law that grave
atLegation of ctandestine removal cannot sustain on trre basis of
assumption and presumption and retied upon foltowing case [aws:'(a) 

Synergy Steets Lrd.- zW.L37?) ELT 1Zs (Tri. _ Det.)(b) Savitri concasr Ltd. _ 201i ttigl itt it| ii'ri. I o"r.l(c) Aswani & Co. - ZO15 (3Zt) f n At frri _ o,lrr. i'
(d) shiv prasad Mirrs nvt. Llo^.' )-oriiii2i riiido firi. _ Der.)(e) Shree Maruti Fabrics _ zo14 (3n)'{Li us' tiii I anro.y

That it ls not a matter of dispute that Tites were notified at Sf: No. 58
and 59 under Notification No. 49l2008_C.E.(N.T.) dated 24.12.2008 as
amended issued under Section 44 of the Centrat Excise Act, 1944.
Accordingly, as provided under section 44 ibid duty of excise was
payabte on the retail sate price dectared on the goocrs tess permissibte

abatement @ 45%. Thus, duty of excise was payabte @ 12.36% (upto
28'02,2015) and e 12.50% with effect from 01.03.2015 on the 55% of
retai[ sale price (RSp/MRp) decr.ared on the goods/packages. That the
investigation has nowhere made any attempt to find out actual
guantity of tiles manufactured and cteared ctandestinety. No attempt

was made to know whether goods were cteared with dectaration of
RSP/MRP or without dectaration of RSp/MRp on the goods/packages.

,There is no evidence adduced in the impugned show cause notice

about any case booked by the metrotogy department of varioui states

across lndia against appeltant or other tile manufacturers that goods

were sold by it without dectaring RSp/MRp. Though there is no

evidence of manufacture and ctearance of goods that too without

dectaration of RSP/MRP it is not onty atteged but atso duty is assessed

considering the so catted atteged reatised value as abated value

without any tegat backing. Neither Section 44 ibid nor rutes made

there under provides Iike that to assess duty by taking reatised vatue

or transaction vatue as abated vatue and the investigation has faited to

. fotlow the said provisions. Therefore, sake of argument .it is presumed

that if RSP/MRP was not dectared on packages then atso it ha! to be

deterrhined in the prescribed manner i.e. as per Section 4A(4) read

with Rute 4(i)of Centrat Excise (Determination of Retait Sate price of

Excisabte Goods) Rules, 2008 and not by any other manner. As per the

said provisions, highest of the RSP/MRP dectared on the goods during

the previous or succeeding months is to be taken for the purpose of

ssment and in absence of other detaits of quantity etc. such/
i^

,

k
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reatised vatue duty cannot be quantified' ln any case duty has to be

catcutated after aflowing abatement @ 45%'

(vii)Thatatttheattegationsarebaselessandtotatlyunsubstantiated,

therefore,questionofattegedsuppressionoffactsetc.alsodoesnot

arise. None of the situation suppression of facts, wilful mis-statement,

fraud, cotlusion etc. a5 stated in Section 
,l1A(4) of the Centrat Excise

Act,lg44existsintheinstantcasebutitisattegedsuppressionof

factsintheimpugnednoticebasedontheabovereferredgeneral

altegation '

Aooe l[ants No. 2 to 6 :-

(i) Their firm has atready fited appeat against the impugned order

as per the submission made therein contending that impugned

order is tiabte to be set aside in limine and therefore, order

imposing penatty upon them is atso liabte to be set aside'

That it is a settted position of law that for imposition of penatty

under Rute 26, incutpatory Statement.of concern person must be

recorded by the investigation' However, in the present case, no

statement was recorded during investigation and hence, no penatty

can be imposed under Rule 26.

That no penatty is imposabte upon them under Rule 26(1) of the

Centrat Excise Rutes,2002, as there is no reason to betieve on their

part that goods were liable to confiscation.

That there is no singte documentary evidence to sustain the

aLtegations; that the seized documents are not at atl sustainable as

evidence for the reasons detaited in repty fited by the Appettant

No. l.lnvestigating officers has not recorded statement of any

buyers, transporter, supptier etc. Attegation of ctandestine

manufacture and removal of goods itsetf is fattacious.

That even duty demand has been worked out based on adverse

inference drawn by investigation from the seized documents which

itself are not sustainabte evidence for various reasons discussed by

their firm i.e. Appettant No'1 in their repty; that under the given

circumstances no penatty can be imposed upon them under Rute

26 ibid and retied upon the foltowing case [aws:

(a) Manoj Kumar Pani - 2020 (2601 ELT 9] (Tri' Dethi)

ini Aarti Steet lndustries - 2O1O (762) ELT462-(Tri' Mumbai)

iii Nirrut lnductomett Pvt. Ltd' - 2010 (259) ELr 24 firi' Dethi)

ln view of above, no penatty is imposabte upon them under Rule 26

(i i)

(iii )

(iv)

(vi)

{.x<n the Central Excise Rules, 2002.

(v)

l
OA
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4. Personal Hearing in the matter was scheduled on 28.01.2022. shri p.D,

Rachchh, Advocate, appeared on behatf of Appettant l,los. 1 to 6. He reiterated
the submissions made in appeat memoranda in respect of att the six appeats as

we[[ as those made in additionat submission made as part of hearing.

5' I have carefuity gone through the facts of the case, the impugned order,
the appeal memoranda and written as we[[ as oral submissions made by the
Appetlants' The issue to be decided is whether the impugned order, in the facts
of this case, confirming demand on AppeU.ant No. 1 and imposing penatty on

Appettant Nos. 1 to 6 is correct, tegat and proper or not.

6. on perusal of records, r find that an offence case was bookeci by the
officers of Directorate GeneraI of CentraI Excise lntettigence, Ahmedabad

against Appettant No. 1 for ctandestine removal of goods. simuttaneous searches

carried out at the premises of shroff / Brokers / Middtemen situated in Rajkot

and Morbi resutted in recovery of various incriminating documents indicating

huge amount of cash transactions. on the basis of investigation carried out by

the DGCEI, it was atteged that various Tite manufacturers of Morbi were indutged

in matpractices in connivance with shroffs / Brol<ers and thereby engaged in

large scate evasion of centrat Excise duty. During investigation, it was reveated

by the investigating officers that the Tile manufacturers sotd goods without

payment of duty and cotlected sate proceeds from their buyers in cash through

said shroff/Brokers/ middLemen. As per the modus operondi unearthed by the

DGCEI, the Tite manufacturers passed on the bank account detaits of the shroffs

to their buyers with inst.ructions to deposit the cash in respect of the goirds sotd

to them without bitts into these accounts. After depositing the cash, the buyers

used to inform the Ti[e manufacturers, wlro in turn would inform the Brokers or

directty to the Shroffs. Details of such cash deposit atong with the copies of pay-

in-slips were communicated to the Tite manufacturers by the Customers. The

Shroffs on confirming the receipt of the cash in their bank accounts, passed on

the cash to the Brokers after deducting their commission from it. The Brokers

further handed over the cash to the Tite manufacturers after deducting their

commission. This way the sate proceeds was altegedl.y routed through

Sh roffs / Brokers/midd Iemen.

7. I find from the.case records that the DGCEI had covered 4 Shroffs and 4

brokers/middtemen during investigation, which reveated that 186 manufacturers

weie routing sale proceeds of ilticit transactions from tHe said

Shroffs/Brokers/Middtemen. I find that the DGCEI has, inter alio, retied upon

evideqces cottected from the premises of M/s K. N. Brothers, Rajkot, and M/s p

es , Rajkot, both Shroffs, and M/s Sarvodaya Shroff, Morbi, Broker, to

Page 9 of 25
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allege clandestine removal of goods by the Appettants herein' lt is settted

positionoftawthatinthecaseinvolvingclandestineremovalofgoods,initial

burden of proof is on the Department to prove the charges' Hence' it would be

pertinent to examine the said evidences gathered by the DGCEI and retied upon

by the adjudicating authority in the impugned order to confirm the demand of

CentraI Excise dutY.

T,l.lfindthatduringsearchcarriedoutattheofficepremisesofM/sK.N.

Brothers, Rajkot, Shroff, on 22.17.2015, certain private records were seized'

The said private records contained bank statements of various bank accounts

operated by M/s K.N. Brothers, sample of which is reproduced in the Show Cause

Nolice. I find that the said bank statements contained detaits like particutars,

deposit amount, initiating branch code etc' Further, it was mentioned in

handwritten form the name of city from where the amount was deposited and

code name of concerned middtemen/ Broker to whom they had handed over the

said cash amount.

7.2. I have gone through the Statement of Shri Latit Ashumal Gangwani, Owner

of M/s K.N. Brothers, Rajkot, recorded on 23.12.2015 under section 14 of the

Act. ln the said statement, Shri Latit Ashumal Gangwani, inter alia, deposed

that,

"Q.5 Please give details about your work in M/s Ambaji Enterprise' Rajkot

and IWs K.N. Brothers, Rajkot.

A.5. ... ... We have opened the above mentioned 9 bank accounts and grve

the details of these accounts to the Middlemen located in Morbi. These middle

meaareworkingonbehalfofTileManufacturerslocatedinMorbi.These
" Middlemen then gives our Bank details to the Tiles Manufachrers 

.of 
Morbi

who in tum fi'thir passes these details to their Tiles dealers located all over

India.TheTilesdealersthendepositcashfuttheseaccounlsaspert}re
instruction of the ceramic Tiles Manufachuers who in tum inform the

Middlemen. The Middlemeu then inform us about the cash deposited and the

rulme of the city from where the amount has been deposited' We check-all our

bank accounts through bnline banking system on the computer installed in or1r

ofEce and take out tlle printoul of the cash amount deposited during the entire

dayinalltheaccorrntsandmarkthedetailsontheprintouts.onthesameday,
Iatest by 15:30 hours, we do RTGS to either N{/s Siddhanath Agency an! ol to

IWsRadheyshyamEntelprisesinSakarComplex'soniBazar,Rajkot.lnlieu
of the RTGS, tr4/s Siddhanath Agency and or to lv{/s Radheyshyam Agency

gives the cash amount. The said cash is then distributed to concem

Middlemen.

Q.6: Please give details of persons who had deposited the amormt in your

firms.

.4'.6. We are not aware of anY Persons who had dePosited the cash

amount in our bank accounts, the ceramic Tile Manufacturers direct the

parties to deposit the arnount 1n cash in these accouirts. As already

accounts details to the middle man who

q

said

e, we had given our bank
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had in tum given these numbers to the Tile Manufacturers.,,

7.3 I have gone through the statement of shri Nitinbhai Arjanbhai chikani,

actuat owner of M/s P.C. Enterprise, Rajkot, record ed on 74.12.2015 under

section 14 of the Act. ln the said statement, shri Nitinbhai Arjanbhai chikani,

inter olia, deposed that,

"Q.5 Please give the details about your work in lv{/s Maruti Enterprise, plot
no. 33, Udaynagar sheet-l, Mavdi main Road, Rajkot, M/s India Enterprise,
Plot No. 33, Udaynagar street-1, Mavdi main road, Rajkot and fr4l, pi
Eaterprise,, Office No. 110, Haddarshan Arcade, 150 Ft. Ring Road, Rajkot.

A.5 Though, I am not the owner of the above mentioned flrms but I looked
after all the ivork of M/s Maruti Enterprises (now closed),'lv{/s India enterprise
and IWs PC enterpdse with the help of staff Basically, our work is to reieive
the cash amount in our 9 bank accounts of the aforesaid firms.

, ,^ ;-*;qw fim, IWs. SarvodaYa Shro fl-r

,i d)'
!.t

These Bank accounts wele opened during the period from Mar.ch 2015 to June
2015. All the bank accounts of IWs Maruti Enterprise were olosed on
December 2015 except one account ofBank ofhrdia.

We have opened the above mentioned 9 bank accounts anp gave the details of
these accounts to the foiddlenan looated il Morbi. The middleman are working
on behalf of tile manufacturers located in Morbi. These middleman then gives

out bank details to the tiles manufachuer of Morbi who in hrn further passes

these details to their tiles dealers located all over India.

The tile dealers then deposits casb in these accounts as per the instructions of
the ceramic tile manufacturers who in tum inform the udddleman. The middle
man then inform us about the cash deposited and the name of the city from
whe.re the amount has been deposited. We check all our bank accounts through

'online banking' systems on the computer installed in our office and take out

the printout of the cash amount deposited during the entire day in all the

accounts and matk the details on the printouts. On the same day latest by 15:30

hrs, we do RTGS to IWs Sidtlhanth Agenoy i:: lieu of the RTGS, M/s

Siddhanath Agency gives the cash arnount. The said cash is then distribut'ed to

concern middleman.

7.4 I have gone through the Statement of Shri Sandipbhai Bachubhai Sanariya,

Accountant-Cu m-Cashier of M/s. Sarvodaya Shroff, Morbi, recorded on

74.12.2015 under Section 14 of the Act. In the said statement, Shri Sandipbhai

Bachubhai Sanariya, inter olio, deposed that,

'iQ,? Please state about business or service activities and working pattem of

.W

{.0 ft"*" give the deiails of persons who had deposited the amount in yout'

firms namely lvVs Maruti Enterprise, Ir4/s india Enterprise and lvl/s PC

EnterpriSe?

A.6 We axe not aware of any persons who had deposited the cash amount in

our bank accounts. The ceramic tile manufacturers direct the said parties to

deposit thb amount in cash in these accounts, As already stated above, we had

given our bank account details to the middle man w'ho had in tum given ttrese

numbers to the tile manufacturers."
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A.2 I am working as an Account-Cum Cashier in N4/s' Sarvodaya Shroff,

having office at l't floor, Above Shree Ram Fatsan, Chandramuli Complex,

Ravapar Road, Bapa Sitaram Chowk, Morbi since five years- Shri Shaileshbhai

odhavjibhai Marvaniya, is the owner of M/s. Sarvodaya Shroff who is residing

at "Keshav", Darpan-3, Ravapar Road, Morbi. Shri Shaileshbhai Odhavjibhai

Marvaniya, is also one of the pafiner of Iv s. Sr"ur World Vilrified, Ghuntu

Road, Rajkot, a tiles manufacturer, having share of 20o/o' I state that IWs'

Sarvodaya Shroff is doing the business of commission agent for disbursing the

cash tlepositetl by the customers of various Tile manufacturers, Traders &

Showroom located at Rajkot, throughout India, since last seven years' We are

charging commission Rs.50l to Rs.100/- per iakh fi'om our client and varies

ftom client to client. Our main Shroffs are lvl/s. Maruti Enterprises,' Ivl/s' JP

Enterprise, tWs. India Enterprise & lWs. PC Enterprise, ail belonged to Shri

t titinbhai of Rajkot ancl lvfls. Ambaji Enterprise, 101 l't Floor, Sathguru

Arcade, Dhebar Road, One Way, Rajkot (now ciosed) and lv{/s. K. N. Brothers,

Office No. 505, 5th Floor Unicorn Centre, Near Panchnath Mandir, Main Road,

Rajkot.

The procedure is that initially we take the bank account details from our main

Shroff and convey the same to the tile manufacturers and also to Tiles

showroom owners. These manufacturers and Tiles showroom owners in tttm

forward the said details to their customers located all over India, who wish to

deposit cash against sale oftiles by them. The customers, as per instructions of
these manufacturers and showroom owners, deposit cash in these accounts and

inform them about the deposits made by them. These manufacturers and

showroom owners in tum inform us about the details of the account in which

the amount has been deposited and also the amount and the city from where the

amount has been deposited. We then infomr the concemed Stuoff, in whose

account the cash amount to us in Morbi at our offtce and we after deducting

our commission, hand over the cash to the concemed Ceramic Tiles

manufacturers and Cerarnic Tiles Showroom owners. I flirther state Shri

Shaileshbhai Odhavjibhai Marvaniya used to come to our office in moming to

give cash & detail statements of the parties to whom cash is to be delivered and

in the evening I used to hand over day to day details of all transactions Cash

Balance, Cash acknowledgement slips, Cash Book statement to Shri

Shaileshbhai Ordhavjibhai Mawaniya.

(i) A file containing copy of statements showing detail ofcash deposits in

respective bank accounts, tkoughout lndia, for the period from

03.12.2015 to 19.12.2015, Rajkot office Rojmel for December'20l5

Cash Acknowledgement Slip, contai-ning pages ftom I to 799.

(iD A frle containing Cash Acknowledgement Slip, containing pages

from 1 to 849.

(iiD A f,le coutaining Cash Acknowledgement SIip, containing pages from

I to 701.

Q.3. Please produce the documents / details relating to the transactions

made with Shroffs and clients, Cash acknowledgement slips showing

handing over cash to respective client, Cash Book Statements, Commission

for the last five years of your firm M/S. Sarvodaya Stu'offl

A.3. As I have been asked to ptoduce above documents, I immediately

contacted my owner Shri Shaileshbhai to hand over the documents /details as

asked for submission. In turn Shri Shaileshbhai asked his nephew, Shri chirag

Rameshbhai Marvaniya, to deliver some documents to me which I produce

today as detailed below.

b
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I fi-rther state that in Cash Acknowledgement slip as per the direction of Shri
Shaileshbhai, we used to mgntion the cash arnount del-ivered in flrousands viz.
Rs.99,000/- would be written as "99". In the cash acknowledgement slip we used
to write the name of the person along with his mobile number to whom cash
delivered and on the back side we write tbe code nane of the client representi4g
the tiles factories / showrooms with details of amounts deposited in bank
accounts at each center. The figutes are also mentioned in the same pattern i.e. in
thousand on each slip.

I further state that I don't know the place where Shri Shaileshbhai
Odhavjibhai Marvaniya keeps details of all transactions, Cash, Cash
Acknowledgement slips, Cash Book Statements etc. on everyday and where
all thesb documents of the past period are lying. Only Shri Shaileshbhai
knows about the whereabouts of the documents of the past period.

Q.8 I am sfise;ot you the statement dated 22.12.2015 of Shri Solanki JS

Mohan-lal S/o Stu'i Mohan Lal Solauki, Proprietor of Ir,Us. K.l.J. Brothers,

Offrce No. 505, 5th Floor, Unicom Centre Near Panclrnath Mandir, Main
Road, Rajkot and stateoent dated 24.12.2015 of Sbri Nitinbhai Arjanbhai

Chikani, S/o Shri Arjanbhai Jadavjibhai Chikani, Block No. 403 Vasant

Vihar Patidar Chowk Sadiru Vasvani Road, Rajkot. Please go tkough it and

officer your comments.

A.8 I have gone tbrough the statement dated 22.12.201,5 of Shri Solanki JS

Mohanlal S/O Shd Mohan Lal Solanki, Proprietor of lvl/s. K. N. Brothers,

Office No. 505, 5th Floor, Unicorn Centre, Near Panchnath Mandir, lvlain
Road, !.ajkot and statement dated 24.12.2075 of Slui Nitinbhai A{a;bhai
Chikani S/o Shri Arjanbhai Jadavjibhai Chikani, Block No. 403, Vasant Vihar

Patidar Chowk, Sadhu Vasvani Road, Rajkot and put my dated sipature in

token of the correctness of the facts mentioned therein and I am in full

agreement of the same.

Q. 9 Please provide the details of bank accounts of main Slu'offs wherein tle
customers ofyour clients deposit cash on day to day basis.

A.9. I state that Bank Account number 793 3005900000048 of Punjab

National Balk, Kuvada Branch, Rajkot of our Skoff namely lWs. KN

brothers; Bant Account Number 3766002100027112 to Punjab National Bank,

Kalavad Road, Rajkot of oru Shroff IWs. P. C. Enterprise are the accounts

dedicated to orit firms, wherein we instruct the clients to deposit cash by their

customers on day to day basis from different locations meant to be delivered to

the tiles manufacturer/show rooms of the mauufactures"

7.4.1 lhave atso gone through the further Statement of Shri Sandipbhai

i Sanarlya of M/s. Sarvodaya Shroff, Morbi, recorded en Q?r01 '2016

14 of the Act. ln the said statement, Shri Sandipbhai Bachubhai
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I further state, we ma tain a diary wherein entries of all t unru"tion, ."lutirg
to receipts.of cash ftom Shioffs and disbursement of the same to the
respective clients with commission deducted are being shown by us. Shri
Shaileshbhai keeps the diary in his own custody and every moming he gives
us the same along with cash balance for making daily entries and we hand
over back tho diary to Shri Shailesbhai at the end of each day. Therefore, I
am not in a position to produce the same. However, I assure that I wifl inform
my owner Shri Shaileshbhai to produce the same

L
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Sanariya, inter olia, dePosed that,

"Q.2. During recording yoru Statement dated 24.12.15, you stated that you

-iiot i. a dilry for recording all transactions relating to receipts of cash from

Shroffs and distursement of the same to the respective clients. You had further

stated that you would inform your owner Shri shaileshbhai to produce the

same. Please produce the same.

A.2. In this regards, I state that I had informed to Shri Shaileshbhai on the

same day to hantover the diary and other related records to DGCEI Office'

AhmedaLad immediately. Sir, I. do not know the reason why he has yet not

produced the said records to your ofEce till date.

Q.3. Please produce the documents / details relating to the transactions made

with Shroffs and clients, cash acknowledgement slips showing handling ovel

cash to respective clients, Cash book stalements, commission etc' for the Iast

five years of your firm IWa. Sarvoday Slnoff.

A.3. Sir, in my statement dated 24.12.15,I have already stated that the

documents / details relating to the transactions made u/ith Shroffs and clients,

Cash Acknowledgement slips showing handling over cash to respective clients,

Cash book statements, comrnission etc. in respect of my firm IWS. Sarvoday

Shroff have been kept by Sfui Shaileshbhai, Owner ofthe firm. Further, I have

already produced records which I received from Shri Chirag, nephew of Shri

Shaileshbhai or 24.12.15 to your office during recording my statement. I do

not have any records ofthe firm with me and thelefore J am not in a position to

produce the same.

Q.4. please peruse following fiies produced by you dtring recording your

statement dated 24. 12. I 5

(i) A file containing copy ofa statements showing details of cash deposits

in respective bank accounts, throughout India, for the period ftom 03'12.2015

to 19.12.2015, Rajkot office Rojmel for December'20i5, Cash

Acknowledgement Slip, containing pages from 1 to 799;'

(ii) A file containi:rg Cash Acknowledgement Slip, containing pages from

1 to 849;
(iii) A fiIe containing Cash Acknowledgement Slip, containing pages from I to
701.

Please explain who has ptepared. these records.

A.4. Today, I have penrsed following files which I had produced during

recording my statement dated 24.12.15. I state that I have prepared all cash

acknowledgement siips which are available in the all three files. I have

prepared these slips to recold the name and details of the persons who collect

cash from us, cash amount, place from whele the same was deposited etc. As

regards, statements showing details of cash deposits in respective bank

accounts as available in File No. I at P. No. 31 to 55, I state that the same were

prepared by tWS. K.N. Brothers and handed over to us for our record. Further,

statements showing details of cash.deposits in respective bank accounts as

available in File No. I at P. No. 01 to 29, I state that the same were prepared by

Shri Niti:r of tWS. P.C. Enterprise and handed over to us for our record.

Q.5. Please explain and de-code entries as recorded by you in all cash

acknowledgement slips produced by you

A.5. Today; I have gone through the records as produced by me. Sir, please

pl'ovide me blank worksheet containing columns like S. no., Record No., Page

No., date, name of the pelson ofthe manufacturer who collects the cash, name

Ceramic Tiles manufacturer at Morbi, Actual cash handed over, City
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from where the cash was deposited, Remarks etc Please provide me sufficient
amount of blank seats with basic data of first three columns. I will sit heie and
verifr acknowledgement slips and fill up the de-coded factual data in the said
blank worksheets in nry own hand*ritfurg.

Q.6. Today, as requested, you are provided following three worksheets having
fust three columns duly filled up. Please peruse each acknowledgement slip
and fill up the de-ooded data in respective column and retumed all seats duly
siped by you.

4..6. Today, I have gone through each cash acknowledgement slips as

produced by me. After going through and verification, I have filled up all the
details like date, name of the person ofthe manufacturer who collects the cash,

name of the Ceramic Tiles manufachuer at Morbi, Actual cash handed over,
City fi'om where the cash was deposited, remarks etc. in my own haldwriting
and as per my understanding. I hereby submit following worksheets correcth
filled up and signed by me.

For File A-I- Worksheet pages from 01 to 27

For File A-I- Worksheet pages from 01 to 31 arid

Fot File A-I- Worksheet pages from 01 to 26

B. On anatyzing the documentary evidences cotlected during investigation

from M/s K.N. Brothers, Rajkot, and M/s P.C. Enterprise, Rajkot, both Shroffs,

and M/s Sarvoday Shroff, Morbi, broker, as wetl as deposition made by Shri Latit

Ashumal Gangwani, owner of M/s K.N. Brothers, Rajkot, and Shri Nitinbhai

Arjanbhai Chikani, actuat owner of M/s P.C. Enterprise, Rajkot, and Shri

Sandipbhai Bachubhai Sanariya of M/5. Sarvodaya Shroff, Morbi, in their

respective Statements recorded under Section 14 of the Act, I find that

customers of Appettant No. t had deposited cash amount in bank accounts of M/s

K.N. Brothers, Rajkot and M/s P,C. Enterprise, Rajkot, both Shroffs, which was

converted into cash by them and handed over to M/s Sarvodaya Shroff, Morbi,

Brokers/Middtemen, who admittedty handed over the said cash amount to

Appeltant No. '1 .

8.1 On examining the Statements of Shri Latit Ashumat Gangwani, 6wner of

M/s K.N. Brothers, Rajkot, Shri Nitinbhai Arjanbhai Chikani, actual owner of M/s.

M/s PC Enterprise, Rajkot, and Shri Sandipbhai Bachubhai Sanariya of M/s.

Sarvodaya Shroff, Morbi, it is apparent that the said Statements contained

ptethora of the facts, which are in the knowledge of the deponents onty. For

example, Shri Sandipbhai Bachubhai Sanariya deciphered the meaning of each

and every entry written in their private records. They atso gave detaits of when

and how much cash was detivered to which Tite manufacturers and even

concerned persons who had received cash amount. lt is not the case that the

said statements were recorded under duress or threat. Further, said statements

have not been retracted. So, veracity of deposition made in said Statements and

contained in seized documents is not under dispute.
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I find that the Appettant No. t had devised such a modus operandi that it

atmost impossibte to identify buyers of goods or transporters who

transported the goods. The Appettant No. 1 used to inform M/s K.N, Brothers,

Rajkot, shroff, or shri sandipbhai Bachubhai Sanariya, broker/Middlemen, about

deposit of cash in bank accounts of shroff on receipt of communication from

their buyers and such cash amount. woutd reach to them through

middtemen/brokers. when cash amount was deposited by buyers of goods in

bank accounts of shroff, the same was not reflected in bank statements, as

emerging from the records. so, there was no detaits of buyers available who had

deposited cash amount in bank accounts of Shroff. This way the Appettant No' 'l

was able to hide the identity of buyers of itticitty removed goods. lt is a basic

common sense that no person witt maintain authentic records of the ittegat

activities or manufacture being done by it. lt is atso not possibte to unearth att

evidences invo[ved in the case. The adjudicating authority is required to

examine the evidences on record and decide the case. The Hon'bte High Court in

the case of lnternationat Cytinders Pvt Ltd reported at 2010 (255) ELT 68 (H.P.)

has hetd that once the Department proves that something ittegat had been done

by the manufacturer which prima facie shows that ittegat activities were being

carried, the burden woutd shift to the manufacturer'

8.3'. lt is atso pertinent to mention that the adjudicating authority was not

conducting a triat of a criminat case, but was adjudicating a Show Cause Notice

as to whether there has been ctandestine removal of excisabte goods without

payment of excise duty. ln such cases, preponderance of probabitities would be

sufficient and case is not required to be proved beyond reasonabte doubt. I rety

on the Order passed by the Hon'bte CESTAT, Bangtore in the case of

Ramachandra Rexins Pvt. Ltd. Reported as 2013 (295) E.L.T. 116 (Tri. - Bang.)'

wherein it has been hetd that,

"7 .2 lt a case of clandestine activity involving suppression of production and

clandestine removal, it is not expected that such evasion has to be established

by the Department in a mathematicai precision. After all, a person indulging

in clandestine activity takes sufficient precaution to hide/destroy the evidence.

The evidence available shall be those left in spito ofthe best care taken by the

.. persons involved in such clandestine activity. In such a situation, the entire

facts and circumstances of the case have to be looked i:rto and a decision has

to be arrived at on the yardstick of 'preponderance of probability' and not on

the yardstick of'beyond reasonable doubl', as the decision is being rendered

---, in quasijudicial proceedings."

*
g,
al
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cross examination can be asserted. Further, as held above which rule or
principle of natural justice, must be applied and followed depends upon several
factors and as enumerated above. Even ifthere is denial of the request to cross
examine the witnesses in an inquiry, without ahlhing more, by such denial
alone, it will not be enough to conclude that principles of natural justice have
been violated. Therefore, the judgments relied upon by Shri Kantawala must be
seen ia the factual backdrop and peculiar circumstances ofthe assessee,s case
before this Court."

10,2 By fottowing the above decision and considering the facts of the case, I

hotd that the adjudicating authority has not erred by not acceding request for

cross examination of the witnesses, as sought by Appettant No. 1.

11. The Appettant has also contended that the adjudicating authority retied

upon the Statements of Shroff, Middteman/Broker as wetl as private records

seized from the premises of M/s K. N. Brothers, P. C. Enterprises and Sarvodaya

Shroff of Morbi reproduced in the SCN but ignored that Shri Chirag Ujariya,

Director of Appettant No. 1, had executed affidavit dated 6.7.2020 to the effect

that they have not manufactured and cteared Ceramic Tites as mentioned in the

irnpugned SCN without issuing Centrat Excise invoices and without payment of

duty;'that they have not received any cash as mentioned in the SCN.

11.1. I have gone through the affidavit dated 6.7.2020 fited by Shri Chirag

Ujariya, AppeLl,ant No. 3 herein, contained in appeal memorandum. lfind that as

narrated in Para 3 of Show Cause Notice, summons were issued to the Appettant

by the investigating authority on 21.9.2016, 30.9.2016, 24.5.2017 and 71.1.2019

to produce various documents and to give oral statement but they did not

appear. Thus, opportunities were given to the Appettant to exptain their

position. However, they chose not to avail the opportunity. lt is appaient that

fiting affidavit after issuance of Show Cause Notice is merely an afterthought and

it has no bearing on the oUtcome of this case.

12. The Appettant haS contended that in the entire case except for so catted

evidences of receipt of money from the buyers of tites through Shroff/

Middlemen/ Broker, no other evidence of manufacture of tites, procurement of

raw materlals inctuding fuet and power for manufacture of tiles, deptoyment of

staff, manufacture, transportation of raw matet:iats as wett as finished goods,

payment to a[[ inctuding raw material supptiers, transporters etc, in cash have

been gathered. The Appettant further contended that no statement of any of

buyers, transporters who transported raw materials and finished goods etc, are

retied upon or even avaitable. lt is settted position of law that in absence of such

evidencei;, grave ittegations of ctandestine removal cannot sustain and retied

ous case [aws.
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12.1 I find that the investigating officers gathered evidences from the premises

of M/s K.N, Brothers, Rajkot, Shroff, which indicated that Appettanl No' 1 routed

salesproceedsofilticittyremovedgoodsthroughthesaidShroffand

Middtemen/Broker. The said evidences were corroborated by the depositions

made by shri Latit Ashumal Gangwani, owner of M/s K.N, Brothers, shri Nitinbhai

Arjanbhai Chikani, actua[ owner of M/s. P'C' Enterprise, Rajkot and Shri

sandipbhai Bachubhai sanariya of M/s. sarvodaya shroff, Morbi, broker, during

the course of adjudication. Further, as discussed supra, Appettant No' t had

devised such a modus operandi that it was difficult to identify buyers of goods or

transporters who transported the goods. ln catena of decisions, it has been hetd

that in cases of clandestine removat, it is not possibte to unearth atl the'

evidences and Department is not required to prove the case with mathematical

precision. I rety on the order passed by the Hon'ble CESTAT, Ahmedabad in the

case of Apurva Aluminium Corporation reported at 1996 (261) E'L'T' 515 (Tri'

Ahmd.), wherein at Para 5.1 of the order, the Tribuna[ has hetd that,

"Once again the onus of proving that they have accounted for all the goods

produced, shifts to the appellants and they have failed to discharge this

burden. They want the department to show challanwise details of goods

transported or not transported. There are several decisions of Hon'ble

. Supreme Court and High Courts wherein it has been held that in such

clandestine activities, only the person who indulges in such activities knows

all the details and it would not be possible for any investigating officer to

unearth all the evidences required and prove with mathematical precision, the

' 
evasion or tlre other illegal activities".

13. ln view of above, the various contentions raised by Appettant No. 1 are ot

no hetp to them and they have faited to discharge the burden cast on them that

they had not indutged in ctandestine removal of goods' On the other hand, the

Department has adduced sufficient oral and documentary corroborative

evidences to demonstrate that Appettant No.1 indutged in clandestine removal of

goods and evaded payment. of Central Excise duty. l, therefore, hotd that

confirmation of demand of Centrat Excise duty amount of Rs' 14,33,414l' by the

adjudicating authority is correct, tegat and proper. Since demand is confirmed,

it is natura[ consequence that the confirmed demand is required to be paid

atong with interest at appticabte rate under Section 11AA of the Act' l,

therefore, uphotd order to pay interest on confirmed demand.

14. The Appettant has contended that Tites were notified at 5r. Nd. 58 and 59

under Notificat.ion No.49l2008-C.E.(N.T.) dated 24.'.17..2008, as amended issued

4A of the Act and duty was payable on the retail sate price

Page 20 of 25
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declared on the goods less abatement @ 45%. Though there is no evrdence of
manufacture.and clearance of goods that too without dectaration of RSp/MRp,

duty is assessed considering the so catted atteged reatized vatue as abated vatue

without any tegal backing. The AppeLtant further contended that duty. is to be

determined as per Section 4A(4) of the Act read with Rute 4(i) of central Excise

(Determination of Retait Sate pricJ of Excisabte Goods) Rutes, 200g,which

provided that highest of the RSp/MRp dectared on the gootls during the previous

or succeeding months is to be taken for the purpose of assessment.

14.1 I find it is pertinent to examine the provisions contained in section 44 of

the Act, which are reproduced as under:

"Section 4A. Valuation of excisable goods with leference to retail sale price.-

(1) The Central Govemment rnay, by notification in the Offrcial Gazetle,

speci$ any goods, in relation to which it is required, under the provisions of

the [Legal Metrology Act, 2009 (l of20l0)] or the rules made thereunder or

under any other law for the time being in force, to declare on the package

thereof tie retail sale price of such goods, to which the provisions of sub-

section (2) shall apply.

(2) Wlere the goods specified under sub-section (1) are excisable goods and

are chargeable to duty ofexcise with reference to value, then, notwithstauding

anything contained in section 4, such value shall be deemed to be the retail

sale price declared on such goods less such amount of abaterrent, if any, from

such retail sale price as the Central Govemment may allow by notification in

the Official Gazelle]'

14.2 I find that in terms of the Legal Metrotogy Act, 2009, retail sale price is

required to be dectared on packages wlren sotd to retait customers. This woutd

mean that when goods are sotd to customet-s, other than retail customers, like

institutiona[ customers, the provisions of Legat Metrotogy Act, 2009 woutd not be

appIicable.

14.3. On examining the present case in backdrop of above provisions, I find that

Appettant No. t has not produced any evidences that the goods were sold to

retail customers. Further, as discussed above, Appettant No.1 had adopted such

a modus operandi that identity of buyers could not be ascertained during

investigation. Since, appticabitity of provisions contained in Legal Metrotogy Act,

2009 itsetf is not confirmed, it is not possibte to extend benefit of abatement

ion 4A of the Act. Even if it is presumed that att the goods sotd by

1 were to retail customers then atso what was reatized through

Page 21 of 25

L
I
{



Appeat No: V2l109 & '178 b 1azlRA.llzoa1

Shroff /Middtemen cannot be considered as MRP value for the reason that in

cases when goods are sotd through deateis, reatized vatue would be less than

MRP vatue since deater price is atways tess than MRP price'

14.4 As regards contention of Appettant No.1 that duty is to be determined as

per'Section 4A(4) of the Act read with Rute 4(i) of centrat Excise (Determination

of Retait .sate Price of Excisabte Goods) \utes, 2008, I find it is pertinent to

examine the provisions of Rute 4 ibid, which are reproduced as under:

. "RULE 4. Where a manufacturer removes the excisable goods specified

under sub-section (1) of section 4A of the Act, -

(a) without declaring the retail sale price on the packages of such goods;

OI

(b) by declaring the retail sale price, which is not the retail sale price as

required to be declmed under the provisions of the Standards of Weights and

Miasures Act, 1976 (60 of 1976) or rules made thereunder or any other law

for the time being in force; or

(c) by declaring the retail sale price but obliterates the same after their

removal ftom the place of manufacture,

then, the retail sale price of such goods shali be ascertained in the following

manner, namely :-

. (i) if the manufacJurer has manufactured and removed identical goods, within

a period ofone monttr, before or after removal of such goods, by declaring the

t"tuil taL price, then, the said declared retail sale price shall be taken as the

retail sale price bf such goods :

. (ii) if the retail sale price cannot be ascertained in terms of clause (i), the retail

sale price of such goods shall be ascertained by conducting the enquiries in

the retail market where such goods have normally been sold at or about the

same time of the removal of such goods from the place of manufacture :

Provided that if more than one retail sale price is ascertained under clause (i)

or clause (ii), then, the highest of the rgtail sale price, so ascertained, shall be

taken as the relail sale price of all such goods."

14.5 I find that in the present case, the Appettant No. t has not demonstrated

as to how their case is covered by any of the situation as envisaged under sub

ctause (a), (b) or (c) of Rute 4 ibid. Hence, provisions of Rute 4(i) ibid is not

applicabte in the Present case.

14.6 ln view of above, ptea of Appettant No. 1 to assess the goods under

Section 4A of the Act cannot be accepted.

15. The Appettant has contended that att the attegations are basetess and

totatty unsubstantiated, therefore, question of atleged suppression of facts etc.

atso does not arise. The Appettant further contended that none of the situation

of facts, wittfut mis-statement, fraud, cottusion etc' as stated in

(4) of the Centrat Excise Act, 1944 exists in the instant t::::j::;;
,t
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alteged suppression of facts in the impugned order based on the general

atlegation. I find that the Appettant No. 1 was found indutging in ctandestine

removal of goods and routed the cash through shroff /Middtemen /Broker. The

modus operandi adopted by Appettant No. 'r was unearthed during investigation
carried out against them by DGCET, Ahmedabad. Thus, this is a ctear case of
suppression of facts with intent to evade payment of duty. considering the facts
of the case, I am of the opinion that the adjudicating authority was justified in
invoking extended period of timitation on the grounds of suppression of facts.
Since invocation of extended period of timitation on the grounds of suppression

of facts is uphetd, penatty under section 'r1AC of the Act is mandatory, as has

been hetd by the Hon'bte supreme Court in the case of Rajasthan spinning &
weaving Mitls reported as 2009 (z3B) E.L.r. 3 (s.c.), wherein it is hetd that when

there are ingredients for invoking extended period of timitation for demand of

duty, imposition of penatty under section 11AC is mandatory. The ratio of the

said judgment appties to the facts of the present case. l, therefore, uphold

penatty of Rs. '14,33,414l- imposed under Section 11AC of the Act.

16, Regarding penatty imposed upon Appettant Nos. 2 to 6 under Rute 26 of

the Rules, I find that the said Appettants were partners of Appettant Nl. t ana

were looking after day-to day affairs of Appettant No.1 and were the key persons

of Appetfant No. 1 and were directly invotved in clandestine removal of the

goods manufactured by Appettant No. 1 without payment of Centrat Excise duty

and without cover of Centrat Excise lnvoices. They were found concerned in

ctandestine manufacture and removal of such goods and hence, they were

knowing and had reason to betieve that the said goods were Liabte to

confiscation under the Act and the Rutes. l, therefore, find that imposition of

penatty of Rs. 75,000/- each upon Appettant Nos. 2 to 6 under Rute 26(1) of the

Rules is correct and legat.

17. ln vievy of above, I uphotd the irnpugned order and reject the appeats of

AppetLant Nos. 1 to 6.

18. :tffi3il c_{Rr c$ fft rrg 3iqiil sl fr'qdrr JcRt+f, atr$ t fu-qr arar t r

18. The appeats fiLed by the Appeltants are disposed off above.

s(zr,ltd,

Esfr' KUMAR)
lVc-{-c\ t-.s2-t -

t
GrgF trrr

a.r*.ri6 (ur{Fq)

(AKHIL

Commissioner (Appeals)

611{f

:li
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.l . M/s. Siyaram Vitrified Pvt. Ltd.,

Survey no. 105 I 1,P2,P-6&7, 8A
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Morbi, Gujarat'363647.

€-drfr,

ffi R-qrrfl fr8515 *,
frfrrs,€{eT"r dlEqr tosut, fr
2, fr -6 :itr z, s 'q {Efiq

{rtr8r*, a-4I wqfu+r rts, q*t

dqEqr, ffi, Id{la-
363642
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Director of M/s. Siyaram

Vitrified Pvt. Ltd., Survey no.

'105/1,P2,P-6&7, BA Nationat

Highway, Nava Jambudiya
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Director of M/s. Siyaram

Vitrified Pvt. Ltd., Survey no.
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4. Shri Jayprakash Nathalal Bavarva

Director of M/s. Siyaram

Vitrified Pvt. Ltd., Survey no.
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Highway, Nava Jambudiya
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Ka(ariya,

Director of M/s. Siyaram

Vitrified Pvt. Ltd., Survey no.
105 / 1,P2,P-6A7, 8A Nationat
Highway, Nava Jambudiya
Road,At. Jambudiya, Morbi,
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